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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 20th day of Novenber, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket No. CP-14
V.

ALAN G LARSCN,

Respondent .
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CPI Nl ON AND ORDER

Respondent, appearing pro se', has appeal ed fromthe oral
initial decision of Adm nistrative Law Judge Patrick G GCeraghty.
The | aw judge's decision, issued at the concl usion of an
evidentiary hearing held on February 27 and 28, 1995, affirnmed

the violations of the Federal Aviation Regulations ("FAR")

! Respondent was represented by counsel in the proceedings
before the | aw judge.

6607



2
all eged by the Admnistrator in an order dated Cctober 17, 1994.
Respondent was assessed a civil penalty of $13,000, a
nodi fication of the $15,000 civil penalty sought by the
Adm ni strator.

The Adm nistrator's order of assessnment of a civil penalty
was predicated on nunerous flights conducted in Septenber of
1994, during which respondent allegedly violated the FARs.?
Specifically, at his hearing, respondent was found to have
operated as pilot in command of a Douglas Mydel DC-3 aircraft,
N32AL, on nore than 50 flights without a qualified second-in-
command, in violation of FAR 91.9(a).® Respondent was al so found
to have violated FAR 43.12(a) for altering an entry in the
aircraft's | ogbook, indicating that a required 25-hour check had

been conpl eted when, in fact, it had not.* Finally, respondent

2 The Administrator's conplaint is attached.
814 CF.R 91.9 provides, in part, as follows:

8§ 91.9 CGvil Arcraft flight manual, marking, and
pl acard requirenents.

(a) Except as provided in paragraph (d) of this
section, no person nay operate a civil aircraft w thout
conplying with the operating [imtations specified in

t he approved Airplane or Rotorcraft Flight Manual,
mar ki ngs, and pl acards, or as otherw se prescribed by
the certificating authority of the country of registry.

“ 14 CF.R 43.12 provides, in part, as foll ows:

8§ 43.12 Mai ntenance records: Fal si fication,
reproduction, or alteration.

(a) No person nmay nmake or cause to be nmde:

(1) Any fraudulent or intentionally false entry
in any record or report that is required to be
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was found to have violated FARs 91.7(a) and 91.13(a) for
attenpting to take off with fuel spilled within the cargo area,
wi th an inoperative magneto on the left engine, and contrary to a
requi red placard prohibiting the carriage of passengers, with
passengers aboard. >
On appeal, respondent does not contest the findings of the

| aw judge that he violated FARs 91.7(a), 91.9(a), 91.13(a) and
43.12(a), as alleged by the Admnistrator. |Instead, respondent
raises, for the first time in this proceeding, a challenge to the
Adm nistrator's authority to sanction himfor the conduct alleged
in the conplaint, claimng that as to a ngjority of the subject
flights, the aircraft involved was "operated under the provisions
of "Public Aircraft' and as such [was] not subject to violations
(..continued)

made, kept, or used to show conpliance under this

?g;t;Any reproduction, for fraudul ent purpose, of

any record or report under this part; or

(3) Any alteration, for fraudul ent purpose, of

any record or report under this part.

®14 CF.R 91.7 provides, in part, as foll ows:
§ 91.7 Gvil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it
is in an airworthy condition.

14 CF.R 91.13 provides, in part, as foll ows:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gati on.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or
property of another.
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of the Federal Aviation Regulations.”" Respondent's Brief at 1.
Accordi ngly, respondent asks that we dismss the |aw judge's
Decision and Order for "non-jurisdiction". For the reasons set
forth bel ow, we deny the appeal.

Respondent's bel ated jurisdictional claimis unavailing. In
the first place, respondent adnmitted the allegation in the
Adm nistrator's conplaint that the aircraft associated with his
FAR viol ations was a civil aircraft.® Having secured that
adm ssion fromrespondent, the Adm nistrator was not obligated to
put on any evidence on the matter, and he nust been deened to
have nmet his burden of proof in establishing that the subject
charges involved a civil aircraft.

In the second place, contrary to the respondent's apparent
belief, the letter (witten after the hearing from soneone
purporting to be famliar with the particulars of the flights)
attached to his one-page appeal brief does not establish that the

flights were made on a public aircraft; that is, an aircraft

® Count |, paragraph 3 of the Administrator's conplaint
r eads:

"During all operations nentioned herein, civil aircraft
N32AL, formally having registration nunmber N132AL, a Dougl as
Model DC-3 aircraft, had a U S. airworthiness certificate, and it
was a large, nultiengine aircraft requiring a mninmumflight crew
of a pilot and a co-pilot."

In his answer to count |, paragraph 3 of the Admnnistrator's
conpl ai nt, respondent stated:

"Respondent admts the allegations contai ned in paragraph 3
of the Adm nistrator's Conplaint, except that the respondent
specifically denies that all operations, as stated in the
Adm nistrator's Conplaint, required a mnimumflight crew of a
pilot and a co-pilot."
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commtted exclusively "in the service of any governnent" (see
Section 101 of the Federal Aviation Act of 1958, as anended).
Rather, it indicates essentially no nore than that the flights
were paid for by the U S. Government, a circunstance that conpels
no conclusion as to the civil or public status of the aircraft on
whi ch the purchased flights were flown.’

Finally, respondent's appeal m stakenly assunes that if the
aircraft he operated was a public aircraft, dism ssal of the
charges against himwould be required. He is mstaken. It is
wel |l settled that many of the FARs apply to both civil and public
aircraft. See, e.g., Admnistrator v. DeChant, 2 NTSB 2183

(1976) and Admi nistrator v. Martin, NTSB Order No. EA-3423

(1991). In the circunstances of this case, however, litigated on
the basis that no dispute existed as to the civil status of the
aircraft, we have no occasion to determ ne which of the charges
m ght not be sustainable if the flights had involved a public
aircraft or how the dism ssal of any such charges m ght affect

t he amount of the civil penalty the Adm ni strator assessed.

"W agree with the Administrator that the respondent's
subm ssion of the letter constitutes an inproper attenpt to
i ntroduce new evi dence at the appeal stage of the proceeding.



ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent's appeal is denied, and
2. The decision of the |aw judge and the order of the

Adm ni strator are affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT and GOGLI A,
Menbers of the Board, concurred in the above opinion and order.



